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Glossary
The Truth Phase: A phase of political transitions that

focuses on establishing accurate records of past human

rights abuses (i.e., determining the ‘‘truth’’) and making

recommendations that both redress past abuses and

aid in the prevention of future abuses.

The Justice Phase: A phase of political transition that

focuses on punishment or retribution for specific

perpetrators of human rights abuses to bring justice

to victims and to deter future violations.

Truth and Reconciliation Models: Initiatives set up to

address human rights violations through creating a

historical record of the abuses and using a restorative

justice approach for victims to prevent future

violations.

International Criminal Courts: International, governing

bodies set up to address, punish and reconcile human

rights violations through a punitive or adversarial

approach to prevent future abuses.

Crimes against humanity including genocide, war crimes,
and the systemic denial and violation of human rights (e.g.,
Apartheid) have long necessitated international responses.
In the aftermath of World War II, the desire to end deadly,
large-scale global conflicts led to several calls for the estab-
lishment of international sovereign organizations to help
prevent massive loss of life and crimes against humanity.
Over the past half century, international governing bodies
and individual nation-states have worked to develop crim-
inal courts and tribunals to address, punish, and reconcile
some of the worst atrocities witnessed by the global com-
munity. In this article, we discuss two predominant models
for addressing human rights atrocities: the international
criminal court model and the truth and reconciliation com-
mission model.

International Criminal Courts and Truth
and Reconciliation Commissions

The aftermath of human rights atrocities have long neces-
sitated difficult and often, international, responses. The
twentieth century ushered in an era of human rights
abuses to be witnessed by all in the global community.
The responses have been varied, but the goals of bringing
justice to victims and healing the past have been vital to
addressing and preventing future violations during times
of war, political transition, or peace.

Human Rights Watch characterizes two phases of
political transition: the truth phase and the justice
phase. The activities of international criminal courts
and the like are characterized as moments of the justice
phase in that they focus on punishment or retribution
for specific perpetrators of human rights abuses to bring
justice to victims and to deter future violations. In
contrast, the activities of truth and reconciliation com-
missions are characterized as the truth phase of political
transition in that they are convened for the purpose of
establishing accurate records of past human rights
abuses (i.e., determining the ‘truth’) and making recom-
mendations that both redress past abuses and aid in the
prevention of future abuses.

Truth and reconciliation commissions (TRCs) in gen-
eral do not have prosecutorial powers nor can they
dispense punishments while international criminal courts
are interested in handing out indictments and prosecuting
criminals under international and humanitarian law. Like
international criminal courts, TRCs are allowed privi-
leged access to government documents and personnel;
however, unlike criminal courts, they are unable to sub-
poena witnesses, compel disclosure of information, or
bring cases to trial. Further, in most cases, recommenda-
tions that emanate from TRC proceedings are not
obligatory; in other words, governments are not required
to implement all or any of the TRC’s recommendations.

Below we elaborate more fully on the basic structures
of international criminal courts and TRC models.
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In addition, we highlight several case studies to demon-
strate how the two models have been used to address
human rights abuses in several different contexts.
Finally, we offer a brief discussion on countries that
have utilized both models (or have implemented a
blended model) to address human rights violations and
the challenges inherent in such approaches.

International Criminal Court Models

The customs of war have long involved the ‘laws of war’
delineating just actions during wartime from those out of
the accepted norm, even during times of conflict. Since
the nineteenth century, international law has codified
these customs, with a particular focus on the human
aspect of war, directly addressing the treatment of com-
batants and civilians. Despite the codification of
international law to protect human rights in times of
war and peace, the twentieth century has been host to
some of the worst human rights atrocities to ever be
witnessed by the global community.

Making peace a global priority, the international com-
munity has long set out to codify a set of rules to govern
the relations of nations. As early as the 1814 Congress of
Vienna, the Hague Peace Conferences of 1899 and 1907,
and the protocols set forth by the Geneva Conventions,
the international community has attempted to outline the
rights of nations and their citizens. Despite international
attempts at preserving human life and avoiding global
conflict, World War I began while the third Hague
Peace Conference was being planned. The massive loss
of life and atrocities witnessed during this global conflict
proved to be a major impetus for the preservation of life in
international humanitarian law.

Shortly after World War I, the development of interna-
tional law through the Covenant of the League of Nations,
the Geneva protocol for peaceful resolution of disputes in
1924, and the Declaration of aggressive wars in 1927 began
to view war as a crime of aggression, and thus an interna-
tional crime. It appeared as if the reports of murder, sexual
assault, and other atrocities used as tools of terror and
intimidation that went unpunished during World War I
further solidified support for the punishment of war crim-
inals during World War II. It is here that we begin to see a
shift in individual responsibility for war crimes.

As victors of World War II, the major Allied forces – the
United States, the United Kingdom, the Soviet Union, and
France – were determined to prosecute war criminals before
an international criminal tribunal, despite their differing
opinions on how to do so. The Nuremberg Trials of
1945–49 became the most notable set of international trials
for war criminals in history. Before the International
Military Tribunal (IMT), the political, military, and eco-
nomic leaders of Germany’s Nazi Party were prosecuted

and sentenced for war crimes, crimes against humanity,
waging wars of aggression, and for the accomplishment of
crimes against peace. In addition, the Doctors’ trials and
Judges’ trials would prosecute individuals responsible for
carrying out gross human rights abuses (e.g., medical tor-
ture) and ‘racial purity’ programs.

Out of the Nuremberg Trials, the Nuremberg
Principles arose and outlined the protection of human
life and defined war crimes in international law. Further,
they set the precedent for trying some of the highest-
ranking government officials for their roles in crimes
outlined in international law. No longer would heads of
state involved in the political, military, and economic
aspects of war aggression be immune. Several scholars
have chronicled the development of the Nuremberg
Trials, their influence on international humanitarian
law, and their various criticisms as they relate to proce-
dural justice; therefore our discussion of them is not
developed beyond this early description. As an interna-
tional criminal tribunal, the Nuremberg Trials differ
greatly in their goals and character and warrant further
individual treatment beyond the scope of this article.
Below, we address more recent international responses
that employ the international criminal court model of
punishment for human rights violations, beginning with
the International Court of Justice (ICJ), developed by the
United Nations (UN).

International Court of Justice

Also known as the World Court, the ICJ is the judiciary
component of the UN that was developed in 1945. The ICJ
acts as an intermediary to settle disputes between nations
and advise the UN General Assembly or Security Counsel
on legal questions. Early on, the League of Nations estab-
lished the Permanent Court of Justice (PCIJ) in 1921 to
hear international disputes and provide legal counsel. The
ICJ succeeded the PCIJ when it was dissolved at the same
time as the League of Nations in 1946.

Unlike the International Criminal Court (ICC) dis-
cussed in greater detail below, the ICJ only handles cases
between states involved in contentious cases against one
another rather than prosecuting individuals or organiza-
tions. One example includes the 1980 Iran hostage crisis
wherein the United States made a complaint that Iran was
supporting the capture and detention of American diplo-
mats after a takeover of the American embassy in 1979.
However, Iran did not participate in the case brought
against them, nor did they heed the ruling made against
them. Issues of nonparticipation highlight for some the
need for an internationally binding criminal court given
the ICJ’s lack of power in enforcement. Other more recent
examples of contentious cases involve the 2004 Maritime
Delimitation in the Black Sea (Romania v. Ukraine) and the
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2005 dispute regarding Navigational and Related Rights
(Costa Rica v. Nicaragua).

Examples of the ICJ’s legal advising involve the legal
consequences of the wall in the Occupied Palestinian
Territory in 2003, the legal process of a Special
Rapporteur of the Commission on Human Rights in 1998,
and the legality of the threat or use of nuclear weapons
between 1993 and 1996.

Typically, the ICJ applies international law, conven-
tions, or international custom recognized by ‘all civilized
nations’ in their decisions. There are 15 judges in the ICJ,
elected by the General Assembly and the Security
Council of the UN. Judges serve 9-year terms and no
two judges may represent the same country. Decisions
made by the ICJ only apply to that individual case and the
parties involved. Yet, legal scholars and international
lawyers often use ICJ rulings as precedent.

Some criticisms of the ICJ involve the fact that it only
handles cases between states and that individuals and
other private entities such as corporations or nongovern-
mental organizations cannot bring cases before the ICJ.
Even with the establishment of the ICC that has the
ability to handle these types of cases, some still argue
that this is insufficient. For example, rulings of the highest
national courts cannot be appealed to the ICJ. Lastly, the
UN Security Council still has veto powers over the rul-
ings and enforcement of decisions of the ICJ.

Ad Hoc Criminal Trials

In the absence of a permanent international criminal
court, the UN has been influential in ensuring that
human rights violations do not go unnoticed and
unpunished as most war crimes have over the nine-
teenth and twentieth centuries. Two examples where
the UN has stepped in and created ad hoc tribunals
include the International Criminal Court for the former
Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR); these are both discussed
below.

The International Criminal Court for the Former
Yugoslavia
Brutal accounts of ethnic cleansing, prison camps, sys-
tematic rape, and other serious war crimes came out of the
war in the former Yugoslavia in the early 1990s. In
response, the UN Security Council established a commis-
sion to document and investigate crimes committed on
all sides of the conflict at this time. Despite having few
resources, the UN established an ad hoc criminal court
beginning in 1993. The ICTY was established to address
grave breaches of the Geneva Conventions of 1949 and
1977; violations of the laws or customs of war; crimes

against humanity; genocide; and to hold individuals
accountable for gross human rights atrocities since 1991.

This ad hoc court is located in The Hague in the
Netherlands and employs more than 1200 staff mem-
bers. The UN reports that the ICTY is the first truly
international criminal tribunal and in 2004, reported on
the five major successes in the 10 years of the court’s
existence:

1. Spearheading the shift from impunity to accountability:
According to the UN, ‘‘the question is no longer
whether leaders should be held accountable, but rather
how can they be called to account.’’ The ICTY is the
first criminal court to indict an acting Head of State,
Slobodan Milosevic, the former President of Serbia and
the former Yugoslavia, in addition to the indictment of
others in the highest political and military positions for
crimes committed during their governance.

2. Establishing the facts: The UN is creating a historical
record of the conflicts in the former Yugoslavia, facts
they argue will not be up for future debate. Further, ‘‘It
is now not tenable for anyone to dispute the reality of
the crimes that were committed in and around
Bratunac, Brcko, Celebici, Dubrovnik, Foca, Prijedor,
Sarajevo, Srebrenica, and Zvornik to name but a few.
As other trials are completed, further facts will be
established regarding these and other areas in the for-
mer Yugoslavia.’’ In this sense, the ICTY is similar to
the truth and reconciliation model discussed below in
its goal of investigating and documenting the ‘truth’ of
atrocities committed by all sides.

3. Bringing justice to thousands of victims and giving
them a voice: Over 3500 victim witnesses have testified
in court to tell their stories and an additional 1400
witnesses have been interviewed by staff of the court.
Similar to the goal above and the goals of truth and
reconciliation commissions, these stories help to create
a historical record of the atrocities of the conflict.

4. The accomplishments in international law: The UN
reports that the ICTY has created several legal and
institutional precedents, including being the first truly
international criminal tribunal and making innovative
advances in the treatment of victims, witnesses, and
procedural justice. In addition to making progress in
developing and enforcing international law, it has also
been one of the first criminal courts to address and
punish sexual violence in wartime.

5. Strengthening the rule of law: The ICTY has not only
served as a catalyst for legal changes in the former
Yugoslavia, but has also set an example for other crim-
inal courts in the region and abroad. Finally, the UN
reports that the ICTY’s existence has promoted the
rule of law across the former Yugoslavia, which they
argue is vital for their sustainability.

International Criminal Courts and Tribunals 1045



Author's personal copy

To date, the ICTY has indicted 161 persons for ‘serious
violations of international humanitarian law.’ Of those, 51
have been sentenced (for which the most serious sentence is
life in prison); another 36 have died or have had their
indictments withdrawn (including Milosevic who died dur-
ing the proceedings); and 13 have had their trials moved to
national jurisdiction. Others are still awaiting trial, and the
ICTY plans to finish the tribunal proceedings by 2010.

While the UN has extolled the virtues of the ICTY,
others have had a less favorable view of the tribunal. Some
have questioned whether the ICTY in fact worsens ten-
sion in the region, rather than promote reconciliation
among all of the involved parties. Public opinion among
Serbs and Croats indicate a low trust of the court and the
legal procedures. Criticism among UN members focus on
the cost of the tribunal. For the year 2006–07, the budget
was $276 474 100 (USD), in comparison to its first-year
budget in 1993 of $276 000 (USD). Despite these issues,
the UN argues that ICTY has offered a voice to thousands
of victims in the process.

The International Criminal Tribunal for Rwanda
The International Criminal Tribunal for Rwanda (ICTR)
was established in 1994 by the UN for the prosecution of
those responsible for genocide, crimes against humanity,
and war crimes. The Rwandan Genocide included the
mass killing of 500 000 to 1 million ethnic Tutsis by Hutu
militia groups during the Rwandan Civil War for the 100
days following 6 April 1994. Thus, the ICTR has jurisdic-
tion to prosecute individuals for crimes committed during
the period from 1 January 2004 to 31 December 1994.

Despite serious calls for help during the conflict, the
international community – including the UN – remained
inactive in sending support to help end the mass killings.
In fact, the UN denied the request to the UN Assistance
Mission for Rwanda (UNAMIR) which was specially
developed in 1993 to aid with peacekeeping and security.
Belgium, France, and the United States also declined to
help during the height of the conflict.

One hundred days after the beginning of the well-
planned genocidal killings, the Rwandan Patriotic Front
overthrew the Hutu regime, ending the conflict. After the
violence ended in mid-July 1994, the Rwandan govern-
ment began national genocide trials in 1996 and 1997.
During the same time, the UN set up the ICTR, which
is currently headquartered in Arusha, Tanzania. Thus far,
the ICTR has been the first to prosecute the crime of
genocide for a Head of State, Prime Minister Jean
Kambanda, but has also prosecuted the crime of sexual
assault and crimes related to the media’s support of geno-
cide. The national court has been prosecuting – albeit
slowly – less highly ranked officials.

With regard to sexual assault, the tribunal defined that
‘‘rape and sexual violence may constitute genocide in the
same way as any other act of serious bodily or mental

harm, as long as such acts were committed with the intent
to destroy a particular group targeted as such.’’ This is a
major advancement in international humanitarian law as
most crimes of sexual violence have been dropped as
charges in previous tribunals and courts, or have been
ignored altogether as the acts of individuals. In addition,
the tribunal marks the first time since the Nuremberg
Trials that an individual has been prosecuted for their
role in media support of genocide or war crimes. Overall,
28 individuals have been prosecuted, and several more
await trial. The ICTR is set to be finished in 2010, yet
there is some question as to whether this will be feasible.

Criticisms of ad hoc tribunals
While the ad hoc tribunals for the former Yugoslavia and
Rwanda have certainly been instrumental in bringing jus-
tice to thousands of victims of these conflicts, there are
several critiques of ad hoc tribunals that require attention.
As the UN has pointed out itself, the issue of ‘selective
justice’ must be raised in questioning which victims and
conflicts not only receive international attention, but inter-
national support in the form of criminal prosecution
through such tribunals. The UN counts numerous exam-
ples wherein ad hoc tribunals could have been set in place.
For example, the Killing Fields massacre in Cambodia
wherein roughly 2 million people were executed through
mass genocide by the Khmer Rouge communist regime.
Thirty years later, there has yet to be an internationally
supported criminal tribunal to prosecute former Khmer
Rouge officials, although there has been recent support
by the Cambodian government and the UN.

This example speaks to another critique of ad hoc
tribunals in that major time delays between crimes and
their handling often result in problems that affect the
ability for tribunals to successfully prosecute war crim-
inals. The UN refers to this as ‘tribunal fatigue’ in that
perpetrators can disappear, evidence can be lost or
destroyed or witnesses may move or fear participating
in criminal proceedings. As the 2006–07 budgets for the
ICTR and the ICTY suggest, criminal tribunals are pro-
hibitively expensive. Some UN members are growing
weary of funding the tribunals’ large budgets and are
encouraging their prompt resolution.

Lastly, the UN points out that the jurisprudence issues
that arise out of time limits also prove problematic for ad
hoc tribunals in that they are not able to prosecute for
crimes not covered. For example, thousands of Rwandans
have been killed since 1994, but these crimes cannot be
prosecuted under the ICTR. Several international calls
had been made for a permanent court to handle cases
involving not only states, but individual war criminals
for some of the worst atrocities witnessed both in times
of war and peace. The ICC addresses many of these
concerns and is discussed below.
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The International Criminal Court

In 2002, the ICC was established as a permanent global
tribunal to prosecute individuals for war crimes, crimes
against humanity, genocide, and crimes of aggression,
although it is currently unclear how crimes of aggression
will be handled by the court. Its presence was cemented
by the ratification of the Rome Statute of the ICC by the
UN. Currently, there are 104 nation-state members
including nearly all states in Europe and South America
and half of those in Africa as of mid-2007. In October
2007, Japan will become the 105th member. In addition,
there are another 41 nations that have signed but not
ratified the Rome Statute. However, several powerful
nations voted against the Rome Statute and refused to
join the court – China, Iraq, Israel, Libya, Qatar, the
United States, and Yemen. The United States’ refusal to
ratify but still sign the treaty is discussed below.

Following the Nuremberg Trials and Tokyo
Tribunals, the UN General Assembly requested the
International Law Commission to develop an interna-
tional criminal court to prosecute individuals involved
in the kinds of atrocities witnessed during World War
II. Yet, it was not until 1989 that the concept was reintro-
duced as a solution to prosecute individuals involved in
the international drug trade. During this time, ad hoc
tribunals were developed to respond to war crimes com-
mitted in the former Yugoslavia and Rwanda.

Nearly 10 years later, the Rome Statute of the ICC was
ratified on 17 July 1998. It would not, however, be until
1 July 2002 that the Statute would be enforceable; thus,
only crimes committed after this date can be prosecuted
under the Rome Statute as there is no retroactive
jurisdiction.

The ICC has four divisions: the Presidency, the
Judicial Divisions, the Office of the Prosecutor, and the
Registry. There are 18 judges involved in the ICC; their
terms are 9 years, and the positions are not typically
eligible for re-election. In addition, a member state may
not have more than one judge involved in the ICC.

Of the 18 judges, one individual is elected to a 3-year
term for the role of the President to administer the court.
The Judicial Division is divided into three groups that
handle pre-trial, trial, and appeals proceedings. The
Office of the Prosecutor includes one Prosecutor and
two Deputy Prosecutors. These individuals are to act
independently in their decisions, and may not accept
counsel from states, international organizations (govern-
mental or nongovernmental), or individuals. Lastly, the
Registry handles all other legal aid matters such as the
administration of the victims, witnesses, and defendants.

Currently, the ICC is investigating cases involving
Uganda, the Democratic Republic of Congo, the Central
African Republic, and Sudan for crimes against humanity
and war crimes in Darfur. Since its inception, the ICC has

received thousands of requests to open investigations, yet
the large majority of them fall outside of the ICC’s jur-
isdiction. Since 2003, the ICC has received hundreds of
complaints regarding the legality of the invasion of Iraq
and the alleged war crimes that have occurred since the
invasion began. In 2006, the Chief Prosecutor of the ICC,
Luis Moreno-Ocampo, published a letter to all those who
had concerns about the Iraq invasion. In it, he outlined
that the ICC’s preliminary investigation on the invasion
of Iraq did not fall within the ICC’s jurisdiction or that he
was unable to conclude on certain allegations because
they were out of his competence. Largely these com-
plaints involved the United Kingdom, a state party of
the ICC; however, the United States, a non-member
state, was also named for their complicity in war crimes.
However, non-member states and their citizens are
unable to be prosecuted by the ICC, so the United
States would not be subject to the ICC’s decisions.

The United States and the ICC
The United States, along with China, Iraq, Israel, Libya,
Qatar, and Yemen, has stated that it does not intend to
ratify the Rome Statute, although President Bill Clinton
had signed the treaty to guarantee the United States’
participation in the development of the court. Since
2002, the United States has taken several steps to exempt
itself from the jurisdiction of the ICC. For example, in
2002, President George W. Bush signed into law the
American Service-Members’ Protection Act, which states
that American military aid will not be given to countries
that ratify the Rome Statute (however, there are some
exceptions for NATO members, some non-NATO allies,
and countries that signed into Article 98 agreements that
prohibit nation-states from surrendering government offi-
cials, military personnel, and nationals to the ICC). These
bilateral immunity or ‘non-surrender’ agreements ensure
protection only to Americans; countries that do not enter
them not only lose military aid from the United States,
but also American financial aid for peacekeeping, truth
and reconciliation commissions, and HIV/AIDS educa-
tion from the Economic Support Fund (ESF) as a result of
the Nethercutt Amendment to the Foreign Appropriations
Bill signed into law by President George W. Bush in late
2004. Essentially, if nations decide to participate in the
ICC without signing into an immunity agreement with the
United States, they will lose vital financial and military
support.

There has been a great deal of controversy over the
use of the agreements and in the manner in which they
have been secured. The European Union (EU) took a
common stance and suggested to EU member states that
although they could enter into Article 98 agreements with
the United States, they should not allow for the general
protection of all nationals. The United States rebuffed the
EU’s call for its member states to wait to enter into the
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agreements until the EU could review them and develop
a common stance. A few EU members, particularly newer
members, had already agreed to the articles prior to the
EU’s announced position.

In 2005, the United States signed its 100th Article 98
agreement with Angola. At least seven bilateral agree-
ments have been signed in secrecy and approximately a
third have not involved the approval of their national
parliaments, creating criticism among legal scholars who
question the constitutionality of such arrangements.
However, not everyone has agreed to enter into these
arrangements. To date, several nations in Latin America
(e.g., Brazil, Venezuela) and Africa (e.g., South Africa)
have been cut off from economic and military aid from
the United States for their refusal to enter into these
immunity agreements.

Overall, the United States argues that international
laws governed by the ICC conflict with the rights and
processes afforded by the American justice system and the
Constitution. In some areas, the United States suggests
that the justice process of the ICC is in direct conflict with
due process (i.e., the right to a jury trial by one’s peers;
protection from double jeopardy) afforded in the
American criminal justice system. In response, the devel-
opers of the ICC cite that the ICC has one of the most
comprehensive due process and procedural fairness pro-
tocols in the world.

In addition, accounts of human rights violations in the
form of abuse, sexual assault, murder, and torture of detai-
nees held in the American-run Abu Ghraib prison in Iraq
during their invasion in 2004 have led several to believe
that the refusal of the United States to ratify the Rome
Statute is a result of their own widespread human rights
abuses and war crimes. Some argue that even members of
the United States’ government and military personnel
realize the potential for being tried in international courts
for their roles in criminal misconduct or interrogation
techniques in the United States’ War on Terrorism. It
has been reported that Central Intelligence Agency
(CIA) counterterrorism officers in the United States have
been purchasing legal insurance for fear that the United
States Justice Department may not represent them for
allegations of torture, abuse, human rights violations, or
other illegal misconduct under international law or even
domestic criminal legislation.

Lastly, as Human Rights Watch points out, the United
States’ anti-ICC campaign undermines efforts to bring
war criminals such as those involved in the Balkans to
international justice by diminishing their credibility as
being against human rights violations. Further, they
argue, the United States shows the international commu-
nity that it is willing to align itself with nation-states with
long histories of human rights abuses such as Libya
and China.

Criticisms of the ICC

Other countries that have critiqued the ICC include India
and China. China has questioned their definition of war
crimes, arguing that the ICC removed the standard of
‘war time’ and allows for the ICC to punish the worst
atrocities both in and out of war time. The Chinese
government argues that this runs contrary to the purpose
for establishing the ICC in the first place for war-related
crimes. Clearly, the United States is not the only country
to level criticism at the ICC but it is certainly the most
active in fighting its jurisdictional powers.

Other criticisms of the ICC include the fact that its
jurisdiction does not cover terrorism, drug trafficking, or
the use of weapons of mass destruction. Lastly, others
argue that the ICC may interfere with other processes,
such as national reconciliation processes or commissions,
that often grant amnesty to certain violators in violent
regimes. Some argue the ICC’s involvement may in fact
hinder other, less punitive processes that may also bring
about peace. One such model of such a process of recon-
ciling human rights violations without criminal
prosecution is the truth and reconciliation model; below
we discuss how this model has had success across the
globe bringing justice to victims.

Truth and Reconciliation Models

Truth and reconciliation commissions (TRCs) are most
often national initiatives set up after a significant political
transition, such as a civil war or a regime change in the
government. As such, TRCs focus primarily on human
rights violations that occur within a specific country, and,
more specifically, on the human rights abuses of a parti-
cular governmental regime and/or its armed opposition.
As discussed above, Human Rights Watch characterizes
the political transition of nations into two phases: the
truth phase and the justice phase. TRCs are most often
considered to be examples of the truth phase because of
their emphasis on creating a historical record of human
rights abuses. Proponents of TRCs believe that, through
the process of coming to terms with past experiences of
human rights violations, TRCs serve cathartic purposes
for both the nation and those who have experienced
human rights abuses. Truth and reconciliation commis-
sions are often convened on the premise that, in order to
successfully transition towards peace and cooperation, a
country must honestly confront its past. Because of the
focus on healing relationships between human rights vic-
tims and perpetrators and on the fostering of national
unity, TRCs are often categorized as a restorative
approach to justice, as opposed to a retributive or adver-
sarial approach that can be seen in various international
criminal courts.
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Common Characteristics of TRCs

While there is diversity among the various TRCs held
throughout the world, most TRCs share at least five
characteristics:

1. TRCs are similar in terms of purpose. They are con-
vened for the purposes of fact-finding as well as
generating recommendations to both heal victims of
past human rights abuses and to prevent future victims.

2. Most TRCs are convened to consider a specific span of
time when human rights abuses occurred. They are
generally concerned with documenting abuses that
have occurred in the past rather than current abuses.
In addition, the focus is on gathering information on a
period of time where human rights abuses were wide-
spread rather than on a specific incident of human
rights abuse.

3. TRCs tend to focus primarily on the internal forces or
actors that committed human rights abuses within a
particular region or country. While international
actors exert influence over the conflict that resulted
in human rights abuses by providing funding, material
goods or training, and technical support for parties on
either side of the conflict, truth commissions rarely
address this issue (e.g., the former Soviet Union and
the United States in El Salvador).

4. TRCs are temporary bodies that convene for a specified
amount of time, usually a year or less with some allow-
ances for time extensions should more time be needed.

5. At the end of the TRCs’ mandated time frame, TRC’s
are expected to produce a final report. These final
reports summarize the nature, extent, and experiences
of human rights abuses and offer recommendations on
reparations for past abuses and preventative strategies
of future abuses. (In some cases, such as that of Chad
and El Salvador, perpetrators of human rights abuses
are also named in the final report.) TRCs disband once
the final report has been completed.

The Diversity of TRCs

While most TRCs share similar purposes, foci, and duties,
there are also some important differences that distinguish
TRCs. One such difference is the circumstances of their
creation. As suggested above, TRCs are convened during
periods of political transition, but the nature of this tran-
sition varies. Considerations such as how prolonged the
period of violence was, when it ended, whether the end
was brought about voluntarily or by military force, and
how much power is maintained by former human rights
abuse perpetrators influence the construction of a TRC. A
TRC that results from a gradual democratization (such as,
the National Commission for Truth and Reconciliation in
Chile), a negotiated settlement of civil war (such as the
Commission for the Truth for El Salvador), a result of the

victory of military rebels over the former government
(such as the Ministry of Justice’s Commission of Inquiry
on the Crimes of the Regime of Hissene Habre in Chad),
or from rapid democratic openings after a repressive
military rule (such as the National Commission on
Disappeared Persons in Argentina) operate under differ-
ent circumstances that influence the activities of a TRC.

A second distinction between TRCs is the convening
authority. In some cases, TRCs are convened based on a
presidential mandate or at the insistence of national gov-
erning bodies or officials. In other cases, TRCs are
initiated by the UN. Although less common, TRCs are
also convened by local nongovernment organizations or
business entities.

A third distinction between TRCs is the amount of
staff and financial support they receive. TRCs convened
in Chad, Rwanda, Zimbabwe, and the Philippines, for
example, had small budgets and a minimal number of
staff, while TRCs convened in Chile and Argentina had
significant budgets and as many as 60 full-time staff
members. Below we highlight the Greensboro TRC as it
serves as one of the only TRCs to have occurred in the
United States and is unique among international TRCs.

The Greensboro TRC
The Greensboro TRC is a unique example of a TRC that
breaks the mold of many of the TRCs held throughout the
world. Convened in Greensboro, North Carolina, USA in
2004, the Greensboro Truth Commission utilizes the TRC
model to address local human rights violations that occurred
in November 1972. On 3 November 1972 residents of the
predominantly African American Morningside Homes pub-
lic housing project were demonstrating in a ‘Death to the
Klan’ rally. During the demonstration, members of the Ku
Klux Klan and the Nazi National Socialist Party of America
shot into the crowd of demonstrators and demonstrators
returned fire. During the gunfight, five people were fatally
wounded and at least 10 were injured. Over the span of 15
months, seven commissioners and three support staff held
public hearings and conducted archival research to uncover
the truth of the events on 3 November. The Greensboro
TRC is the only known example where the TRC model
was explicitly used to address a local and specific event.

TRCs around the World

The first recognized TRC, the Commission of Inquiry into
the Disappearances of People in Uganda since 25 January
1971, was held in Uganda in 1974. Since 1974, approxi-
mately 60 TRC commissions have been convened across
the globe, with the bulk convened after 1991. Although a
majority of these commissions have been held in Latin
America and Africa, nearly every region of the world has
experienced some version of a TRC. Table 1 reflects many
of the TRCs held around the world.
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Table 1 Truth and reconciliation commissions by country

Country Name of body
Start
year Country Name of body

Start
year

Afghanistan Afghan Independent Human Rights
Com.

2004 Liberia Truth and Reconciliation Com. 2006

Algeria Ad Hoc Inquiry Com. in Charge of
the Question of Disappearances

2003 Mexico National Human Rights Com. 2001

Argentina National Com. on Disappeared
Persons

1983 Morocco Human Rights Advisory Council 1998

Australia Human Rights and Equal
Opportunity Com.

1996 Morocco Commission on Arbitration 1999

Bolivia National Com. of Inquiry into
Disappearances

1982 Nepal Com. of Inquiry to Locate the Persons
Disappeared

1990

Bosnia Com. for Investigation of the
Events in & around Srebrenica

2004 Nigeria Human Rights Violations Investigation Com.
(Oputa Panel)

1999

Burundi International Com. of Inquiry 1995 Paraguay Truth and Justice Com. 2004
Canada Royal Com. on the Aboriginal

Peoples
1991 Peru Truth and Reconciliation Com. 2001

Central
African

National Reconciliation Forum 2003 Philippines Presidential Committee on Human Rights 1986

Chad Ministry of Justice’s Com. of
Inquiry on the Crimes of the
Regime of Hissene Habre

1990 Rwanda International Com. of Investigations of Human
Rights Violations

1993

Chile National Com. for Truth and
Reconciliation

1990 Rwanda National Unity and Reconciliation Com. 1993

Chile National Reparation and
Reconciliation Corporation

1992 Rwanda International Panel of Eminent Personalities to
Investigate the 1994 Genocide in Rwanda and
the Surrounding Events

1999

Chile National Com. on Political
Prisoners and Torture

2003 Sierra
Leone

Truth and Reconciliation Com. 2002

Cote
d’Ivoire

Independent Com. of Inquiry 2004 South
Africa

Com. of Enquiry into Complaints by Former
African National Congress Prisoners and
Detainees (The Skweyiya Commission)

1992

Democratic
Republic
of Congo

Truth and Reconciliation Com. 2004 South
Africa

Com. of Enquiry into Certain Allegations of
Cruelty and Human Rights Abuse Against
ANC Prisoners and Detainees by ANC
Members (Motsuenyane Commission)

1993

East Timor Com. for Reception, Truth and
Reconciliation

2000 South
Africa

Truth and Reconciliation Com. 1995

East Timor
&
Indonesia

Com. on Truth and Friendship 2005 South
Korea

Presidential Truth Com. on Suspicious Deaths 2000

Ecuadora Truth and Justice Com. 1996 Sri Lanka Com. of Inquiry into the Involuntary Removal or
Disappearances of Persons

1994

El Salvador Com. on the Truth for El Salvador 1992 Sri Lanka Presidential Com. of Inquiry into Involuntary
Removals and Disappearances

2001

Germany Study Com. for the Assessment of
History and Consequences of the
SED Dictatorship in Germany

1992 Uganda Com. of Inquiry into Violations of Human Rights 1986

Ghana National Reconciliation Com. 2003 Uganda Com. of Inquiry into the Disappearances
of People in Uganda

1974

Guatemala Historical Clarification Com. 1994 Uruguay Com. for the Investigation of the Situation
of Disappeared Persons

1985

Guatemala Recovery of Historical Memory 1995 USA Commission on Wartime Relocation and
Internment of Civilians

1981

Haiti National Truth and Justice Com. 1995 USA The Greensboro Truth Com. 2004
Lebanon Com. of Inquiry 2000 Zimbabwe Commission of Inquiry 1985
Lebanon Com. on Disappearances and

Abductions
2001

aDisbanded after three months
Source: Justice In Perspective http://www.justiceinperspective.org.za
Com.!Commission
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The South African TRC
In 1948, the National Party (a political party formed by
South Africa’s white minority) implemented a formal sys-
tem of racial segregation called Apartheid. Under Apartheid,
every South African was placed into one of four racial
groups (African, colored, Indian, or white). Placement in a
racial group determined all aspects of a South African
citizen’s life, from where s/he could live, go to school or
work to where s/he could receive healthcare and socialize.
Whites were at the top of the racial hierarchy and enjoyed a
privileged and protected place in South African society.
Unrest began to ensue shortly after the implementation of
Apartheid, with conflict becoming most intense beginning
in the 1960s. In 1994, South Africa’s comprehensive system
of formal racial segregation was dismantled and Nelson
Mandela, a long-time leader in the African National
Congress (ANC) who had been imprisoned by the
National Party for 27 years, was elected the first president
of the new democratic South Africa.

South Africa’s TRC is probably the most well-known
of all TRCs; however, it was not the first of its kind to be
held in South Africa. In fact, the South African TRC was
preceded by two commissions assembled to address issues
of human rights abuses of 32 detainees of the ANC
detained between 1979 and 1991. The ANC’s detainees
were suspected agents and infiltrators of the National
Party government and were detained in various countries
surrounding South Africa, including Angola, Zambia, and
Tanzania. During detainment by the ANC, prisoners
were subject to human rights abuses including the with-
holding of food, beatings, and other extreme types of
physical torture. Two commissions were convened to
consider the abuses of the ANC detainees: The
Commission of Enquiry into Complaints by Former
African National Congress Prisoners and Detainees (also
known as the Skweyiya Commission) and the National
Executive Committee of the African National Congress
(also known as the Motsuenyane Commission).

Like most TRCs the charge of these commissions was to
garner testimony from the victims and perpetrators of the
abuses, to make recommendations on how to prevent future
abuses, which may include reparations or monetary com-
pensation, and to publish a final report. Both Commissions
released reports, the Skweyiya Commission in October
1992 and the Motsuenyane Commission in August 1993.
Influenced by the TRCs in Chile in 1991 and El Salvador in
1993, both Commission reports emphasized the need for a
nation-wide discourse on the human rights violations of the
past. Members of the ANC’s National Executive Council
state, ‘‘This will not be the Nuremburg Tribunal. Its role
will be to identify all abuses of human rights and their
perpetrators, to propose a future code of conduct for all
public servants, to ensure appropriate compensation to the
victims, and to work out the best basis for reconciliation. In

addition, it will provide the moral basis for justice and for
preventing any repetition of abuses in the future.’’

The ANC’s call for a national TRC was heeded soon
after the inauguration of the elected democratic govern-
ment in 1994. In November, the national government
approved the Promotion of National Unity and
Reconciliation Act. Included in this act was a mandate
for a TRC that would ‘‘provide for the investigation and
the establishment of as complete a picture as possible of
the nature, causes, and extent of gross violations of human
rights during’’ the Apartheid era, provide amnesty to
those who ‘‘make full disclosure of all the relevant facts
relating to acts associated with a political objective com-
mitted in the course of the conflicts of the past’’ and to
take ‘‘measures aimed at the granting of reparation to, and
the rehabilitation and the restoration of the human and
civil dignity of, victims of violations of human rights.’’

The TRC implemented a ‘public and participatory
process’ through a three-committee structure which
includes the Amnesty Committee, the Reparation and
Rehabilitation (R & R) Committee, and the Human
Rights Violations (HRV) Committee. Each of these com-
mittees served a different role in the facilitation of
‘‘individual and collective ‘getting over’ and liberating
South Africa of the ghosts of its past.’’ The Amnesty
Committee was charged with the task of determining
amnesty for ‘‘any act, omission or offence associated
with a political objective’’ during the Apartheid era. The
R & R Committee was responsible for ensuring that the
‘‘Truth Commission process restores victims’ dignity’’ and
for formulating ‘‘policy proposals and recommendations
on rehabilitation and healing of survivors, their families,
and communities at large.’’

Finally, the HRV Committee was responsible for estab-
lishing ‘‘the identity of the victims, their fate or present
whereabouts,’’ determining the ‘‘the nature and extent of
the harm they have suffered,’’ discerning ‘‘whether the viola-
tions were the result of deliberate planning by the state or any
other organization, group or individual’’ and referring victims
to the R & R Committee. The Amnesty and the HRV
Committees are the primary bodies where a dialogue about
experiences under the Apartheid regime occurred and these
proceedings resulted in thousands of pages of transcriptions
from hearings across 80 South African communities. Those
who publicly confessed their crimes and proved that such
crimes were politically motivated were granted amnesty
from prosecution. The R & R Committee was the least
staffed and least funded arm of the TRC.

Anglican Archbishop Desmond Tutu was selected to
act as the Commission Chair. Perhaps the most notable
aspect of his tenure at TRC Chair was the infusion of his
religious beliefs into the work of the TRC. Archbishop
Tutu’s Ubuntu theology is based on an African notion of the
‘‘organic wholeness of society, a wholeness realized in and
through other people.’’ He encourages the Christian
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values of forgiveness, repentance, and reconciliation.
Transcripts of TRC proceedings often capture
Archbishop Tutu urging victims to forgive their violators
and insisting that is it only through forgiveness that abuse
sufferers could reclaim their own humanity.

The work of South Africa’s Truth and Reconciliation
Commission lasted 3 years, employed a staff of approxi-
mately 400 people, and had an annual budget of about
$9 million a year. The Human Rights Committee heard
testimony from 20 000 individuals; public hearings were
held in 80 communities throughout the country. In every
location where hearings were held at least 200 people
participated or provided testimony. The activities of the
TRC were highly publicized with hearings frequently
appearing on television or in the news. The TRC’s
4000-page final report was published in October 1998
and included 250 recommendations. Two recommenda-
tions of South Africa’s TRC were the provision of
reparations victims and to the construction of public
memorials to commemorate those who suffered. To
date, there has been no systematic efforts for reparations
to those most impacted by human rights abuses, nor has a
shorter, more accessible version of the TRC’s final report
been published. Additionally, the final report has yet to be
published in a language other than English, despite South
Africa’s formal recognition of 11 national languages.

One criticism of the TRC hearings is the scant atten-
tion paid to the women’s experiences of human rights
abuses, and, more specifically, their sexual assault victi-
mization. According to Lyn Graybill, ‘‘TRC press releases
and media coverage of the special women’s hearings were
limited, arguably because violations against women were
not regarded as sensational given the almost common-
place nature in [South African] society of sexual assault.’’
Further, cultural norms and fear of speaking out against
perpetrators who hold positions in the new democratic
government undoubtedly influenced women to refrain
from speaking publicly about their sexual abuse.
Interestingly enough, of all the applications for amnesty
that were processed by the TRC, none applied for
amnesty from sexual assaults. If indeed the TRC hearings
were a national strategy for healing, there is glaring omis-
sion when it comes to the healing of the sexual assault
victims.

The Commission on Truth for El Salvador
For the 12 years prior to the Commission on Truth, El
Salvador had been fighting a civil war. From 1982 to 1992,
the Salvadoran government and a coalition of several
leftist and/or Communist parties known collectively as
the Farabundo Martı́ National Liberation Front (FMLN)
had engaged in a brutal conflict in which upwards of
75 000 people were killed, 8000 went missing, and one
million were left homeless. The events often credited
with cementing a sustained conflict between the

Salvadoran government and the FMLN are the assassina-
tion of Archbishop of San Salvador, Óscar Romero, and
those who attended his funeral soon after. Archbishop
Romero, a vocal critique of the Salvadoran government,
was shot while giving mass on 24 March 1980. During his
funeral service, 42 attendees were killed by government
bombs and snipers. Shortly thereafter, five organizations
joined forces to form the antigovernment FMLN.
Throughout the conflict, Salvadoran government forces
continued to be funded and supported by the United
States while the FMLN received financial backing from
the former Soviet Union.

While there were several brief periods of peace, including
one inspired by a major earthquake in 1986, the 12-year
period was consistently punctuated with violence. One of
the most notorious scenes of violence occurred during
Operación Rescate in the rural village of El Mozote,
Department of Morazán. In 1981, during a 2-day raid of the
village by government forces, men, women, and children
were pulled from their homes and locked in the church.
The men were taken outside first, tortured for information
about guerilla forces, and then slaughtered. Women and
children were then shot with M-16 rifles and the buildings
set on fire. The bodies of villagers not shot in the church were
left outside until survivors and neighbors were able to bury
them. During a subsequent exhumation, the skeletal remains
of 143 bodies were found, 131 of which were under the age of
12, according to the Report of the Commission on Truth for
El Salvador.

In 1991, government officials and representatives of the
FMLN declared a truce and began peace negotiations.
During these negotiations, a new constitution was enacted,
a civil police force was established, and regulations of the
Armed Forces were implemented. Additionally, negotia-
tions called for the convening of a Commission on Truth
for El Salvador.

Funding for the Commission on Truth in El Salvador was
provided primarily by members of the United Nations.
Commissioners, none of whom were Salvadoran, were
appointed directly by the Secretary-General of the UN
with agreement from the Salvadoran government and the
FMLN party. The Commission for Truth’s mandate allowed
for broad discretion in terms of what could be studied by the
Commission. This is significant as earlier examples of TRCs
in Latin America, such as Uruguay’s 1985 Commission for
the Investigation of the Situation of Disappeared Persons and
Chile’s 1991 National Commission for Truth and
Reconciliation, investigations were limited to those incidents
involving disappearances or deaths only.

The Commission for Truth was given 6 months to
conduct its activities and to write a report. With some
time for preparation and a 2-month extension, the
Commission completed its activities in 9 months and pub-
lished its final report in March 1993. Staffing for the
Commission on Truth ranged from 5 to 25 or more.
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Hearings were private and almost no information about the
Commission’s proceedings, such as who was testifying and
what conclusions were being drawn, was released until the
final report was issued. Unlike the final reports of many
other TRCs, the Commission on Truth for El Salvador
identified by name over 40 perpetrators of human rights
violations, including the president of the Supreme Court
and the Minister of Defense. Within 5 days of the issue of
the final report, Salvadoran legislature passed legislation
for general amnesty in any human rights abuses that
occurred during the 12 years of civil war.

Conclusion

We end our discussion of international criminal courts and
truth and reconciliation models with a discussion of cases
wherein both models have been utilized to bring justice to
victims of gross human rights atrocities. Many countries
that have experienced significant human rights abuses have
participated in an ICC or truth commission either as part of
their transition to a new governance structure or as a means
to symbolically sever ties with a brutal past and move
towards national healing and unity. While many countries
adopt only one model for addressing human rights abuses,
it is not uncommon for countries to experiment with both.
Cote d’Ivoire, the Democratic Republic of Congo, East
Timor, and Germany have utilized both strategies in com-
ing to terms with histories of human rights violations. In
East Timor, for example, the Commission for Reception,
Truth, and Reconciliation and a criminal-court structure
(known as the Special Crimes Unit and Special Panels for
Serious Crime Cases) worked collaboratively to inquire
into human rights abuses and identify individuals deser-
ving of prosecution. While the Commission for Reception,
Truth, and Reconciliation could not bring charges against
perpetrators, part of their mandate was to publish a final
report that recommended specific individuals to prosecute.

Bosnia has also adopted multiple approaches with their
Commission for Investigation of the Events in and around
Srebrenica and the International Criminal Tribunal of the
Former Yugoslavia discussed above. While the Commission
focused on discerning the location of mass graves around
Srebrenica and establishing a reparations and memorial pro-
gram, the Tribunal focused its efforts at prosecuting the
military and political leaders responsible for human rights
abuses in Croatia, Bosnia, and Serbia since 1991.

At least one country has also attempted creating a
body that blends the justice-dispensing and truth-seeking
functions of ICCs and truth commissions. Ethiopia’s
Special Prosecution Process of War Criminals and
Human Rights Violators original mandate included
creating a historical record of human rights abuses from
1974 to 1991 and prosecuting those identified as being
responsible for the abuses. While the truth-seeking

efforts were ultimately abandoned (i.e., the truth is to
be determined through criminal trials) in favor of prose-
cution, Ethiopia serves as a good example of the
potential benefits and challenges of trying to blend puni-
tive and reconciliatory efforts. In terms of benefits, truth
commissions are sometimes criticized for allowing per-
petrators of heinous human rights abuses to escape
meaningful accountability for their actions because the
commissions lack the power to prosecute. However,
others have argued that criminal courts may interfere
with peacekeeping processes and reconciliation that does
not involve criminal prosecution.

A blended approach that allows for both the opportu-
nity to create an official historical record and to punish
those most responsible for the abuses may address some of
the weaknesses of truth commissions and criminal courts.
On the other hand, blending justice and truth approaches
may reduce the effectiveness of truth-seeking efforts.
First, it may be difficult to effectively reconcile the dif-
ferent emphasis of each of the bodies. In the case of
criminal courts or tribunals, the emphasis is on locating
specific individuals that are responsible for perpetrating
human rights abuses. While focusing on individuals may
shed some light on the nature of abuses during conflict
periods, these types of pointed efforts are less successful at
discerning overall patterns of violations or considering
broader strokes of violations with a time period. Further,
attempts at discerning truth may be hindered when unco-
vering such information explicitly linked with the
possibility for punishment. Individuals who are likely to
be punished for human rights abuses may be less likely to
expose themselves and their actions.

If the goal of both models is to seek justice in the name
of victims while giving voice to their suffering, both
models have their merits. The struggle for peace, justice,
and fundamental, universal respect for human rights may
best be sought through the use of both of these models,
complementing their strengths and weaknesses for vic-
tims worldwide.

See also: International Variations in Homicide and
Warfare; Interpersonal Conflict, History of
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Glossary
Arms Control and Disarmament Related but not

identical concepts. Disarmament is an older concept

that encompasses the reduction or elimination of

weapons, while arms control implies regulation or

restraints on production, deployment, or use of

weapons. Nuclear arms control generally accepts the

deterrence paradigm, while disarmament does not.

Balance of Power A central concept in realist

international relations theories that centers on an

equilibrium between states. Sometimes used

descriptively, sometimes as a policy guide, the concept

is both widely used and widely criticized. Often used in

historical terms to describe the international system

pre-World War I, when England played the role of

balancer between opposing coalitions in order to

prevent a universal hegemony.

Collective Defense Concept under which states agree

to band together to defend each other against outside

aggression, agreeing that they will see an attack on one

member as an attack on all. Concept on which NATO

and other alliances are based.

Collective Security Concept by which states agree

that they will jointly put forth rules against aggression,

and that violation of those rules will result in punitive

action by all the members of the organization against the
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